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except that a security that satisfies the 
requirements of this paragraph, but 
that does not otherwise satisfy the re-
quirements of paragraphs (a), (b), (c), 
or (d) of this section, shall be a penny 
stock for purposes of section 15(b)(6) of 
the Act; or

(g) Whose issuer has: 
(1) Net tangible assets (i.e., total as-

sets less intangible assets and liabil-
ities) in excess of $2,000,000, if the 
issuer has been in continuous operation 
for at least three years, or $5,000,000, if 
the issuer has been in continuous oper-
ation for less than three years; or 

(2) Average revenue of at least 
$6,000,000 for the last three years. 

(3) For purposes of paragraph (g) of 
this section, net tangible assets or av-
erage revenues must be demonstrated 
by financial statements dated less than 
fifteen months prior to the date of the 
transaction that the broker or dealer 
has reviewed and has a reasonable basis 
for believing are accurate in relation 
to the date of the transaction, and: 

(i) If the issuer is other than a for-
eign private issuer, are the most recent 
financial statements for the issuer that 
have been audited and reported on by 
an independent public accountant in 
accordance with the provisions of 17 
CFR 210.2–02; or 

(ii) If the issuer is a foreign private 
issuer, are the most recent financial 
statements for the issuer that have 
been filed with the Commission or fur-
nished to the Commission pursuant to 
17 CFR 240.12g3–2(b); provided, however, 
that if financial statements for the 
issuer dated less than fifteen months 
prior to the date of the transaction 
have not been filed with or furnished to 
the Commission, financial statements 
dated within fifteen months prior to 
the transaction shall be prepared in ac-
cordance with generally accepted ac-
counting principles in the country of 
incorporation, audited in compliance 
with the requirements of that jurisdic-
tion, and reported on by an accountant 
duly registered and in good standing in 
accordance with the regulations of that 
jurisdiction. 

(4) The broker or dealer shall pre-
serve, as part of its records, copies of 
the financial statements required by 

paragraph (g)(3) of this section for the 
period specified in 17 CFR 240.17a–4(b). 

[57 FR 18032, Apr. 28, 1992, as amended at 58 
FR 58101, Oct. 29, 1993]

§ 240.3a55–1 Method for determining 
market capitalization and dollar 
value of average daily trading vol-
ume; application of the definition of 
narrow-based security index. 

(a) Market capitalization. For purposes 
of Section 3(a)(55)(C)(i)(III)(bb) of the 
Act (15 U.S.C. 78c(a)(55)(C)(i)(III)(bb)): 

(1) On a particular day, a security 
shall be 1 of 750 securities with the 
largest market capitalization as of the 
preceding 6 full calendar months when 
it is included on a list of such securi-
ties designated by the Commission and 
the CFTC as applicable for that day. 

(2) In the event that the Commission 
and the CFTC have not designated a 
list under paragraph (a)(1) of this sec-
tion: 

(i) The method to be used to deter-
mine market capitalization of a secu-
rity as of the preceding 6 full calendar 
months is to sum the values of the 
market capitalization of such security 
for each U.S. trading day of the pre-
ceding 6 full calendar months, and to 
divide this sum by the total number of 
such trading days. 

(ii) The 750 securities with the larg-
est market capitalization shall be iden-
tified from the universe of all reported 
securities, as defined in § 240.11Ac1–1, 
that are common stock or depositary 
shares. 

(b) Dollar value of ADTV.
(1) For purposes of Section 3(a)(55)(B) 

of the Act (15 U.S.C. 78c(a)(55)(B)): 
(i)(A) The method to be used to deter-

mine the dollar value of ADTV of a se-
curity is to sum the dollar value of 
ADTV of all reported transactions in 
such security in each jurisdiction as 
calculated pursuant to paragraphs 
(b)(1)(ii) and (iii). 

(B) The dollar value of ADTV of a se-
curity shall include the value of all re-
ported transactions for such security 
and for any depositary share that rep-
resents such security. 

(C) The dollar value of ADTV of a de-
positary share shall include the value 
of all reported transactions for such de-
positary share and for the security 
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that is represented by such depositary 
share. 

(ii) For trading in a security in the 
United States, the method to be used 
to determine the dollar value of ADTV 
as of the preceding 6 full calendar 
months is to sum the value of all re-
ported transactions in such security 
for each U.S. trading day during the 
preceding 6 full calendar months, and 
to divide this sum by the total number 
of such trading days. 

(iii)(A) For trading in a security in a 
jurisdiction other than the United 
States, the method to be used to deter-
mine the dollar value of ADTV as of 
the preceding 6 full calendar months is 
to sum the value in U.S. dollars of all 
reported transactions in such security 
in such jurisdiction for each trading 
day during the preceding 6 full cal-
endar months, and to divide this sum 
by the total number of trading days in 
such jurisdiction during the preceding 
6 full calendar months. 

(B) If the value of reported trans-
actions used in calculating the ADTV 
of securities under paragraph 
(b)(1)(iii)(A) is reported in a currency 
other than U.S. dollars, the total value 
of each day’s transactions in such cur-
rency shall be converted into U.S. dol-
lars on the basis of a spot rate of ex-
change for that day obtained from at 
least one independent entity that pro-
vides or disseminates foreign exchange 
quotations in the ordinary course of its 
business. 

(iv) The dollar value of ADTV of the 
lowest weighted 25% of an index is the 
sum of the dollar value of ADTV of 
each of the component securities com-
prising the lowest weighted 25% of such 
index. 

(2) For purposes of Section 
3(a)(55)(C)(i)(III)(cc) of the Act (15 
U.S.C. 78c(a)(55)(C)(i)(III)(cc)): 

(i) On a particular day, a security 
shall be 1 of 675 securities with the 
largest dollar value of ADTV as of the 
preceding 6 full calendar months when 
it is included on a list of such securi-
ties designated by the Commission and 
the CFTC as applicable for that day. 

(ii) In the event that the Commission 
and the CFTC have not designated a 
list under paragraph (b)(2) of this sec-
tion: 

(A) The method to be used to deter-
mine the dollar value of ADTV of a se-
curity as of the preceding 6 full cal-
endar months is to sum the value of all 
reported transactions in such security 
in the United States for each U.S. trad-
ing day during the preceding 6 full cal-
endar months, and to divide this sum 
by the total number of such trading 
days. 

(B) The 675 securities with the larg-
est dollar value of ADTV shall be iden-
tified from the universe of all reported 
securities as defined in § 240.11Ac1–1 
that are common stock or depositary 
shares. 

(c) Depositary Shares and Section 12 
Registration. For purposes of Section 
3(a)(55)(C) of the Act (15 U.S.C. 
78c(a)(55)(C)), the requirement that 
each component security of an index be 
registered pursuant to Section 12 of the 
Act (15 U.S.C. 78l) shall be satisfied 
with respect to any security that is a 
depositary share if the deposited secu-
rities underlying the depositary share 
are registered pursuant to Section 12 of 
the Act and the depositary share is reg-
istered under the Securities Act of 1933 
(15 U.S.C. 77a et seq.) on Form F–6 (17 
CFR 239.36). 

(d) Definitions. For purposes of this 
section: 

(1) CFTC means Commodity Futures 
Trading Commission. 

(2) Closing price of a security means: 
(i) If reported transactions in the se-

curity have taken place in the United 
States, the price at which the last 
transaction in such security took place 
in the regular trading session of the 
principal market for the security in 
the United States. 

(ii) If no reported transactions in a 
security have taken place in the United 
States, the closing price of such secu-
rity shall be the closing price of any 
depositary share representing such se-
curity divided by the number of shares 
represented by such depositary share. 

(iii) If no reported transactions in a 
security or in a depositary share rep-
resenting such security have taken 
place in the United States, the closing 
price of such security shall be the price 
at which the last transaction in such 
security took place in the regular trad-
ing session of the principal market for 
the security. If such price is reported 
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in a currency other than U.S. dollars, 
such price shall be converted into U.S. 
dollars on the basis of a spot rate of ex-
change relevant for the time of the 
transaction obtained from at least one 
independent entity that provides or 
disseminates foreign exchange 
quotations in the ordinary course of its 
business. 

(3) Depositary share has the same 
meaning as in § 240.12b–2. 

(4) Foreign financial regulatory author-
ity has the same meaning as in Section 
3(a)(52) of the Act (15 U.S.C. 78c(a)(52)). 

(5) Lowest weighted 25% of an index. 
With respect to any particular day, the 
lowest weighted component securities 
comprising, in the aggregate, 25% of an 
index’s weighting for purposes of Sec-
tion 3(a)(55)(B)(iv) of the Act (15 U.S.C. 
78c(a)(55)(B)(iv)) (‘‘lowest weighted 25% 
of an index’’) means those securities: 

(i) That are the lowest weighted secu-
rities when all the securities in such 
index are ranked from lowest to high-
est based on the index’s weighting 
methodology; and 

(ii) For which the sum of the weight 
of such securities is equal to, or less 
than, 25% of the index’s total 
weighting. 

(6) Market capitalization of a security 
on a particular day: 

(i) If the security is not a depositary 
share, is the product of: 

(A) The closing price of such security 
on that same day; and 

(B) The number of outstanding shares 
of such security on that same day. 

(ii) If the security is a depositary 
share, is the product of: 

(A) The closing price of the deposi-
tary share on that same day divided by 
the number of deposited securities rep-
resented by such depositary share; and 

(B) The number of outstanding shares 
of the security represented by the de-
positary share on that same day. 

(7) Outstanding shares of a security 
means the number of outstanding 
shares of such security as reported on 
the most recent Form 10–K, Form 10–Q, 
Form 10–KSB, Form 10–QSB, or Form 
20–F (17 CFR 249.310, 249.308a, 249.310b, 
249.308b, or 249.220f) filed with the Com-
mission by the issuer of such security, 
including any change to such number 
of outstanding shares subsequently re-

ported by the issuer on a Form 8–K (17 
CFR 249.308). 

(8) Preceding 6 full calendar months 
means, with respect to a particular 
day, the period of time beginning on 
the same day of the month 6 months 
before and ending on the day prior to 
such day. 

(9) Principal market for a security 
means the single securities market 
with the largest reported trading vol-
ume for the security during the pre-
ceding 6 full calendar months. 

(10) Reported transaction means: 
(i) With respect to securities trans-

actions in the United States, any 
transaction for which a transaction re-
port is collected, processed, and made 
available pursuant to an effective 
transaction reporting plan, or for 
which a transaction report, last sale 
data, or quotation information is dis-
seminated through an automated 
quotation system as described in Sec-
tion 3(a)(51)(A)(ii) of the Act (15 U.S.C. 
78c(a)(51)(A)(ii); and 

(ii) With respect to securities trans-
actions outside the United States, any 
transaction that has been reported to a 
foreign financial regulatory authority 
in the jurisdiction where such trans-
action has taken place. 

(11) U.S. trading day means any day 
on which a national securities ex-
change is open for trading. 

(12) Weighting of a component secu-
rity of an index means the percentage 
of such index’s value represented, or 
accounted for, by such component se-
curity. 

[66 FR 44514, Aug. 23, 2001]

§ 240.3a55–2 Indexes underlying fu-
tures contracts trading for fewer 
than 30 days. 

(a) An index on which a contract of 
sale for future delivery is trading on a 
designated contract market, registered 
derivatives transaction execution facil-
ity, or foreign board of trade is not a 
narrow-based security index under Sec-
tion 3(a)(55) of the Act (15 U.S.C. 
78c(a)(55)) for the first 30 days of trad-
ing, if: 

(1) Such index would not have been a 
narrow-based security index on each 
trading day of the preceding 6 full cal-
endar months with respect to a date no 
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